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It would require a brief of a great many pages to 
successfully and specifically and definitely deny all 
the untrue statements in respondents’ brief as to all 
matters de hors the record. Such a brief as the one 


filed by respondents should be stricken from the files. 
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There was testimony introduced before the Ref- 
eree, aggregating 2050 folios, trans. p. 86, but this 
evidence isnot before the Circwt Court of Appeals. 
And not being before the Circuit Court of Appeals, 
the respondents make untrue and false statements 
concerning it, even asserting that the evidence in the 
former matter reviewed by the Circuit Court of Ap- 
peals is the same as that making 2050 folios in the 
case at bar. 

Every finding of the Referee is supported by over- 
whelming evidence, and many of his findings sup- 
ported by uncontradicted evidence. Hven the Learn- 
ed District Judge did not change or modify any find- 
ing of the Referee. 

The question of the sufficiency of the evidence to 
support the facts as stated by the Referee and the 
Learned District Judge is not before the Circuit 
Court of Appeals at all, and it is not assigned by the 
Petitioner that the evidence is in:ufficient to stsp- 
port the facts stated by the Referec and the District 
Court. The petitioner does not ask the Circuit Court 
of Appeals to weigh the evidence. He merely has had 
the facts found by the Referee and the District 
Judge and their conclusions of law certified to the 


Circuit Court of Appeals so that the conclusions of 
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law of the District Judge may be reviewed and re- 
vised and corrected. 

When only questions of law are presented for con- 
sideration it is an insult to the Honorable Circuit 
Court of Appeals for respondents to go outside of the 
certified record, and make statements which are not 
true, and which, if true, cannot be considered by the 
Honorable Circuit Court of Appeals. 

However, these methods resorted to by respond- 
ents in their brief have been their tactics throughout 
the entire hearing before the Referee. And such a 
brief as the respondents have filed thould condemn 
both the Bank of Nezperce and the trustee. 

We did hope, indeed, that the respondents would 
discuss the questions of law and the petitioner’s as- 
signment of errors; but we have been sadly disap- 
pointed. 

They dare not confine their brief to the questions 
of law presented by the record and assignment of er- 
rors. They are afraid of the facts found by the Ref- 
eree and the District Court. 

Mr. O’Neill made objection after objection at the 
trial, and most of them were repetitions. His tactics 
delayed the hearing and were most annoying. Dut 
respect for the Honorable Circuit Court of Appeats 


commands us to keep within the certified record, 
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though thereby we cannot also make statements 
dehors the record which would present the true facts 
touching the conduct of the Bank of Nezperce and 
the Trustee in the proceedings before the Referee, 
and all matters not certified to the Honorable Cir- 
cuit Court of Appeals. 

We trust the Court will carefully note all state- 
ments of respondents in their brief which are dehors 
the record. 

By statements dehors the record, the respondents 
attempt to prejudice the Honorable Court of Apepals 
against the Referee. Much of the entire brief con- 
sists of these statements; and we cannot extend this 
brief at the expense of the petitioner to make state- 
menis of the exact facts as to the matters and things 
stated by respondents, and which are not supported 
by anything In the certified record. 

We will refer, however, to one matter to show the 
malice and injustice of the respondents. At the 
close of taking the testimony by Mr. Walgamott, 
presented his bill to the bankrupt. At the same time, 
Mr. Walgamott presented a like bill, being for one- 
half, to Mr. O'Neill. Mr. O’Neill refused to pay the 
amount demanded. 

Mr. Walgamott refused to turn the record of the 


evidence over to the Referee until Mr. O’Neill paid. 
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Therefore the Referee could not decide the case with- 
out the record. And finally, after sparring back and 
forth, Mr. Walgamott sued Mr. O’Neill and the Bank 
of Nezperce before the Probate Court of Lewis 
county. 

Then Mr. O’Neill, or the Bank, applied to the Dis- 
trict Court—Judge Deitrich—for some kind of or- 
ders against Mr. Walgamott, the Referee and the 
Probate Court. And some orders were made as we 
understand by Judge Deitrich against the Referee, 
Mr. Walgamott and the Probate Court. The contro- 
versy between the Bank and Mr. Walgamott was 
submitted to Judge Deitrich and was decided by him. 
Trans. p. 86. Neither the bankrupt or Mr. Tweedy 
had anything whatever to do with this controversy. 

And it seems to us to be very unfair and unjust for 
the respondent: to so scandalously attack the lef- 
eree on account of the controversy between Bank and 
Mr. Wolgamott. The Bankrupt paid Mr. Wolga- 
mott the $256.25—one-half of his bill—promptly, 
but the Bank refused to pay its one-half which was 
$256.25. 

We have given the facts as we understand them 
from Mr. Wolgamott. We could take up each attack 
upon the Referee based upon statements dehor:i the 


record and show them to be equally as unjust and 
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malicious. The delay in Referee’s decision was caus- 
ed by Bank of Nezperce. 

The order of the District Judge on the Walgamott 
controversy, Trans. p. 86, has nothing whatever to 
do with the questions to be revised. Hither by ms- 
take in the Pracipe or by mistake of the clerk that 
order was certified. 

Now, as we understand it, somewhere in respond- 
ent’s brief it is stated dehors the record in substance 
that Mr. Walgamott was employed to delay the case. 
The Bank of Nezperce agreed to pay one-half of the 
amount to be paid for the services of Mr. Walgamott, 
trans. pp.86, 87 and 88, and got into a dispute with 
him and he held the record; and now the respondents 
abuse the Referee. 

Of course a claimant which has made false proof 
of its claim would abuse the Referee. This is nature, 
especially when the Referee decides against such a 
claimant. 

And, at this point in reply, we desire to direct at- 
tention to the Bank’s proof of its claim, respondent’s 
trans. p. 2, and ask the court to note that, under oath 
it is stated that nothing was paid on the claim or 
judgment but $1956.25. This is false. This $1956.25 
is the amount realized on the execution sale of the 


residue of the attached property. Trans. p. 36. And 
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the $131.50 was not credited in the proof of claim as 
a payment on the judgment. For the balance after 
deducting this payment of $1956.50 was the claim 
Syproved and filed. 

Now, the $131.50 is the amount derived from the 
attached property on order of the state court before 
final judgment. Trans. p. 24-25. The referee finds 
that: “In this case it is admitted that the claim of 
the Bank as originally filed was not correct.” Trans. 
p. 31. Neither the $57.00 nor the $131.50 are credited 
on the claim or judgment as proved and filed. Trans. 
pp. 24 and 25. The District Court orders the $131.50 
credited on the judgment or claim. Trans. p. 44. 
But the 57.00 has never been credited on the claim 
or judgment. 

We ask the court to notice how respondents en- 
deavor to explain and excuse this fal 1 proof of their 
claim. If the referee had allowed the claim as proved 
and filed, he would have defrauded the estate. There 
is no escape from this conclusion. This conclusion is 
established without saying anything about the dam- 
ages of $4333.50, claimed by the estate at the trial 
before the Referee. 

When was this false proof of claim corrected? 
Not until trial before Referee in 1913. And even now 


against the positive finding of the Referee that the 
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$57.00 was never credited on the judgment the re- 
spondents join in an assertion that the $57.00 is in- 
cluded in the $1956.25. 

Why does the trustee join in the effort to have the 
Bank’s claim allowed? His attorney signs the brief 
with the attorney for the Bank of Nezperce. 

Now, what other reasons are there for the Honor- 
able Referee not allowing the Bank’s claim as prov- 
ed and filed? The respondents as we wnderstand it, 
assert that the reasons for the Referee not acting was 
negligence and his desire to delay settiement of es- 
tate. They say he did not allow other claims until 
1913. 

But let us consult the record again. We find that 
an attachment was dissolved; that attached property 
was destroyed and wasted; that there waa void sale 
on execution; that the attached property was of the 

value of $6522.00 when attached, and that the bank- 
rupt and his estate have only got the benefit of 
$1956.25, and $57.00 and $131.50, after application 
of these amounts on the judgment, leaving exactly 
$4377.25 of the $¢522.00 unaccounted for. In our 
original brief, we used $2000.00 as amount realized 
on execution sale, making therefore exactly $4333.50 
of the $8522.00 unaccounted for. This claim of the 


estate against the Bank of Nesperce is another good 
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reason for the Referee not allowing the claim as 
proved and filed by the Bank. 

Now closely examine the reasons the Bank and the 
Trustee urge in their brief and the reasons the learn- 
ed District Judge urged in his decision for depriving 
the estate of relief against the Bank for this $4333.50. 
The reasons are all technical. 

The learned District Judge presents the idea of 
laches, estoppel, res adjudicata, statutes of limita- 
tion, and that such damages cannot be a set-off un- 
der section 68 of the Bankrupt act; and the learned 
District Judge states the facts upon which his conclu- 
sions of law rest. We object to his conclusions of 
law. And we know that we have correctly presented 
his conclusions of law to the Honorable Circuit 
Court of Appeals for revision. 

The Respondents present as reasons why the con- 
clusions of law of the learned District Judge are cor- 
rect upen the facts discussed by the learned Judge 
the following: 

The judgment obtained by bank merges the dam- 
ages of $4333.50, or any damage that might exist in 
favor of the bankrupt’s estate; there was probable 
cause for the attachment; the Bank is not responsi- 
ble for waste and deterioration of property; the re- 


covery must be upon the attachment bond; there 
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must be no multiplicity of suits; the statutes of lim- 
itation; estoppel and laches; the execution sale was 
valid. Jf the respondents present other reasons, the 
court will note them and con uder them. 

In the case of Willman vs. Friedman,, 4 Idaho, 209, 
relied on by the learned District Judge and by the 
respondents to establish res adjudicata, an attach- 
ment was dissolved before answer and the right af- 
firmed under section 4188, Codes of Idaho, to recover 
in main action on cross-complaint against the plain- 
tiff. This establishes that the attachment defend- 
ant has a right in Idaho to recover from the attach- 
ing plaintiff alone, without suing on attachment 
bond. 

In Idaho attachments can only be dissolved for 
improper or irregular issuance. 


Mason, Ehrman & Co. vs. Lieuallen, 4 Idaho, 
415; 


Sections 4321, and 4323, Codes of Idaho. 
Therefore, the question of probable cause or want 
of probable cause is not at issue on the motion to dis- 
solve an attachment, and yet, where an attachment 
is dissolved before answer, the attaching defendant 
can recover on cross-complaint against the attach- 
ing plaintiff for actual damages. The estate of the 


bankrupt only asks actual damages in the matter of 
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allowance of claim under section 68 Bankrupt Act. 

The respondents juggle the statutes of Idaho in 
the attempt to prove that all the damages of the es- 
tate are merged in the judgment of the Bank, and 
mix in the question of the multiplicity of suits. We 
hope the court will consult the Revised Codes of 
Idaho, and read the Idaho decisions carefully, and 
thereupon note the places or cases wherein section 
4185, Codes of Idaho, is considered or referred to. 
It is not referred to in the case of Wellman vs. Fried- 
man, supra. 

Section 4185, supra, is relied on by respondents 
and the learned District Judge to merge all claims 
for wrongful attachment in the judgment of the 
Bank. In our opening brief, we have conclusively 
proven that section 4185, supra, does not so merge 
such damages in the judgment of the Bank; and we 
have given the wnanswerable reasons. We need not 
repeat here. 

Let us notice the question of multiplicity of suits. 
No doubt sections 4183, 4184, and 4188, Codes of 
Idaho, aim to provide a way for avoiding a multi- 
plicity of suits. Equity has the same purpose. But 
the question of multiplicity of suits has no relation 
to res adjudicata or merging a cause of action in a 
judgment. 
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To illustrate: Section 4185, supra, prohibits inde- 
pendent actions on counter-claims under sub-division 
one of section 4184, supra, and does not apply to the 
second sub-division of section 4184, supra. Conse- 
quently, section 4185, supra, cannot merge in a judg- 
ment the counter-claims specified in the second sub- 
division of section 4184, supra. And as section 4185, 
supra, does not refer to section 4188, supra, at all, it, 
therefore, cannot merge these cross-claims to be pre- 
sented by cross-complaint in the judgment in main 
action in cases where these cro: s6-demands have not 
been pleaded and adjudicated in fact. 

And again we demonstrated in our opening brief, 
the estate’s cross-demand did not accrue until after 
the execution sale and could not be presented by 
cross-complaint in main action wherein bank recov- 
ered its judgment, and the four theories upon which 
recovery can be had are stated on pages 120 and 121 
of our opening brief. And a re-discussion here might 


confuse the court. 


The cross-demands were never in fact adjudicated 
in “tate court. 

The execution sale is void. On pages 99 to 113 of 
their brief, the respondents seem to attempt to state 
that writs of attachment and execution are the same, 


and that the statutes require the writ of execution, 
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issued on a final judgment, to be directed and deliv- 
ered by the clerk to the ex-sheriff who is holding the 
attached property under attachment. This is absurd. 

Of course, the attachment statutes speak of the 
sheriff, and require the writ to be issued and deliv- 
ered to a sheriff, but no attachment statute says that 
a writ of execution must be issued and delivered to 
an ex-sheriff who may happen to have possession of 
property attached by him when he was a sheriff. 

The writ of execution is a new writ which had no 
existence while Mr. Lydon was a sheriff. Section 
2045, respondent’s brief, page 101, does not refer to 
an execution which had never been issued or deliver- 
ed to Mr. Lydon when he was a sheriff. Jr. Lydon 
could not deliver to his successor a writ he did not 
have. 

The execution, issued after final judgment, is lev- 
ied on the attached property, and the possession of 
the property is thereafter held on the writ of execu- 
tion to be sold at execution sale. Mr. Lydon never 
commenced executing the writ of execution which 
was not in existence before he ceased to be a sheriff. 

The writ of attachment and of execution are sepa- 
rate and distinct, and used for vastly different pur- 
poses. So in section 2045, supra writs of attachment 


and execution are enumerated. Mr. Lydon could not 
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“deliver to his successor” the writ of execution sim- 
ply because he had none to deliver. 

“The writ of execution must be issued in the name 
of the people, sealed with the seal of the court, and 

ubscribed by the clerk and be directed to the sheriff 
* kk KK ? section 4°71, Codes of Idaho. “Where 
the execution is against the property of the judgment 
debtor, it may be issued to the sheriff of any county 
in the state. Where it requires the delivery of real 
or personal property, it must be issued to the sheriff 
of the county where the property, or some part of it, 
is situated. Executions may be issued at the same 
time to different counties,” Section 4476, Codes of 
Idaho. 

Thus it is seen that the writ of execution must be 
directed and issued and delivered by the clerk to an 
actual sheriff of some county of Idaho. And Mr. 
Lydon was sheriff of no county of Idaho when the 
writ of execution was issued by the clerk on the 8th 
of March, 1909. 

Consequently, the cases cited in the opening brief 
are directly in point and the cases cited by respond- 
ents are not in point, at all. 

The court will be amused because of the attempt of 
respondents to explain and justify the bank’s repu- 


ciation of the opportunity Mrs. Pindel gave it to get 
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its note and expenses paid by private sale of the at- 
tached property. The bank inroduced Mrs. Pindel’s 
letter of July 10th, 1908, and, when it realized that 
it was the barrometer of its bad faith, it has striven 
to make its repudiation of the opportunity appear 
just and right. 

The bankrupt merely relies upon this letter and 
upon the understanding with the bank to show to the 
court that the bank was given fair opportunity to get 
payment without litigation and without the waste 
and destruction of the attached property and that it 
was the Bank’s repudiation of this opportunity which 
precipitated all the subsequent litigation and conten- 
tion, and which prepared the way for the waste and 
destruction of the property. 

Since this is true it is not within the right of the 
bank to escape responsibility for subsequent damages 
when it had the opportunity to avoid all damage and 
get full payment but repudiated the opportunity and 
forced the continuation of the process of the court 
agamst the bankdupt’s property. 

We do wish all the evidence was before the court so 
that the court would get the full measure of the con- 
temptible meanness of the treatment of the bankrupt 
and his wife, but to print all the evidence is imposs!- 


ble and absolutely unnecessary. We are not pre- 
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senting to the court questions of fact. We are pre- 
senting only questions of law. 

And the certified record presents all the questions 
of law to the court for revision and correction. For 
this purpose the record is complete. 

For the Court of Appeals to determine 
whether there is a bar by limitation or res adjudi- 
cata, or a valid execution sale, or payment of judg- 
ment, or a set-off or a valid trustee’s sale or other 
conclusions of law which are erroneous, needs no 
more or other record to be certified. 

The question of the settlement of a solvent estate 
is presented by the record, and the record sufficient- 
ly presents every conclusion of law of the learned 
District Judge, and, from and upon the record, the 
Honorable Court of Appeals can determine whether 
the conclusions of law of the District Judge are cor- 
rect or erroneous. 

We regret, indeed, that the joint brief of respond- 
ents exhibits so much malice and passion, even 
though we know that such a brief clearly indicates 
to the court the want of a disposition of the respond- 
ents to do unto others as they would have others to 
do unto them. We think the brief should have been 
confined to the record, and that it should not have 


contained so much dechors the record. 
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The opinion of the Honorable Referee is dignified. 
He merely states the facts and discusses and decides 
the questions of law. No where does he show preju- 
dice toward the Bank or the Trustee. 

If he is to be condemned for rendering an impar- 
tial and able decision then it will be very difficult to 
secure the services of competent and able lawyers as 
Referees in Bankruptcy. . He is entitled to respect. 
He is entitled to respect just as much as is the Learn- 
ed District Judge, or any other judge of a court. I 
think all will agree to this statement. 

The abuse of the Honorable Referee is not neces- 
sary to the consideration of the questions of law in- 
volved. Such abuse does not come with much force 
from the Bank of Nezperce when the record conclu- 
sively shows that in its proof of claim it did not give 
credit on the judgment for $131.50, which had been 
received by the attorney, or which Bank stands 
charged with acts which make it liable in a larger 
sum to the bankrupt’s estate, and which indicate 
the absence of justice in all its transactions by the 
record presented and narrated and described. 

To show a sample of unfair argument, we refer the 
court to pages 56 and 57 of respondent’s brief. Net- 
ther the Honorable Referee or the Bankrupt’s attor- 


neys maintain or maintained that a levy on sufficient 
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personal property was or is a satisfaction of a judg- 
ment, but the proposition is that a levy on sufficient 
personal property to satisfy a judgment raises a 
prima facie presumption of payment to be rebutted 
by the judgment creditor, and that, where sufficient 
personal property has been levied on to satisfy the 
judgment and there has been waste and destruction 
of the property or a great part of it, the prima facie 
presumption of payment of the judgment becomes a 
conclusive presumption of payment. 

Why should respondents put something in the 
mouth of the Referee or of the attorneys for the 
pankrupt and then cite authority to demolish a con- 
tention that neither advanced? 

A close examination of the brief of respondents 
will demonstrate that their statements of the con- 
tention of bankrupt’s attorneys, and of the rulings 
of the Referee and of the District Judge are as far 
from the truth as it is for them to assume that any- 
body has contended or ruled that thelevy on suffi- 
cient personal property is a satisfaction of a judg- 
ment. 

That the questions of law now presented for re- 
vision have never been before the court in the hearing 
referred to by respondents in their brief is self-evi- 


dent. Did the court allow the claim of the Bank 
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as proved and filed on the former hearing before 
the Court of Appeals? That question was not in- 
volved, at all. 

Did the court in the former hearing have the same 
facts and questions of law as are presented by the 
record in the case at bar before it for decision? Cer- 
tainly, not. Consequently, it is very foolish for re- 
spondents to contend that these facts and questions 
of law were before the court in the former hearing. 

A trial of the objections to theallowance of the 
claim of the bank as proved and filed must be had 
before the issues as to its allowance can be before 
the court. And there was no trial on these objections 
until 1913. | 

There was no sale of the homestead until 1915. 
Consequently, the bankrupt could net object to a con- 
firmation until 19138. 

Never before has the question of ascertainment of 
the entire liability of the estate been before the court, 
nor the offer of bankrupt to pay everything in full, 
when ascertained. The bankrupt proposes to pay 
everything in full, and the respondents have not 
proven that he cannot do so as soon as the entire re- 
sponsibility is acsertained. 

Nor do we understand that respondents have at- 
tempted to establish in their brief that all of the 
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money ordered paid in by the District Judge to re- 
deem the homestead will ever be needed for full pay- 
ment of the entire liability of the estate. ) 

There are many other weaknesses of the brief of 
respondents that we would like to disclose, but we 
must conclude this brief. 

We feel that the errors of the learned District 
Judge in his conclusions of law must reverse his or- 
ders and require affirmance of the Referee, or else a 
reversal of his orders with directions to him to pro- 


ceed according to law. 


Respectfully submitted, 


Attorneys for Petitioner. 


